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1. POLICY
Subpart A -- General Provisions.

752-101 Definitions.

(a) "Agency" neans a constituent Agency of a M ssion Area
of the Departnent.

(b) "Agency Head" nmeans the Admi nistrator or Chief of an
Agency.

(c) "Departnent” nmeans the United States Departnent of
Agricul ture.

(d) "Head of Office" includes an "Agency Head," "Staff Ofice
Director," and an Under or Assistant Secretary of Agriculture.

(e) "M ssion Area" neans those conponents of the Departnent

that report to an individual Under or Assistant Secretary of
Agricul ture.

(f) "Reprisal" includes within its nmeaning the word
"Retaliation."
A prima facie case of reprisal should be defined as determ ned by
applicable law. For nore,
see Appendi x A, "Defining Reprisal."

(9) "Staff Office" means an Office not reporting to a M ssion
Area
or Agency (but which nmay receive adm nistrative services froma M ssion
Area).

(h) "Staff Office Director" neans the head of a Staff O fice.

752- 102 Redel egati on.
Unl ess otherw se stated, any authority delegated in this Bulletin
may be redel egated to a
| evel of managenent that has the experience and/or training to
admi ni ster the del egati on.

752-103 I nform ng enpl oyees.

(a) Wt hin 30 days of publication of this Bulletin or subsequent



changes to it, Agencies will issue each enployee a copy or notice of
where t he enpl oyee
can review it.

(b) Each new enpl oyee shall be furnished, at the tinme of hiring,
a
copy of this Bulletin.

(c) Wth his/her copy of this Bulletin, each enployee will
recei ve

notification where to direct any questions about the Bulletin.
Subpart B -- Repri sal
752-201 Prohibited Conduct.

(a) This Bulletinis limted to reprisal already nmade unl awfu
under a statutory or regulatory provision. It is not intended to
create any additiona
right for enployees.

(b) No enpl oyee nmay take reprisal against another, by word
or action:
(i) for filing conplaints about safety problens;

(ii) for filing grievances under either negotiated or
adm nistrative grievance systens;

(iii) for filing conplaints of discrimnnation

(iv) for assisting investigators of the Departnent, M ssion Areas,
Agencies, or Staff
O fices; or

(v) for engaging in any other protected activity.

(c) No empl oyee may take reprisal agai nst a non-enpl oyee (a
"custoner"), by word or action

(i) for exercising his or her right to file an application for

assi stance of any kind or
to seek business of any kind with the Departnment;

(ii) for filing any conplaint agai nst an enpl oyee or agai nst the
Department, incl uding
but not limted to a conplaint of discrinination in program
admi ni stration; or

(iii) for engaging in any other activity or relationship with the
Department that is
granted by, or protected by, |law or regulation

(d) Nothing in (b) or (c) above shall be construed to limt or
hi nder any enpl oyee in the exercise of his or her rights in response to
accusations that
he or she engaged in acts of reprisal

752- 202 Reporting and investigating reprisal

(a) Each empl oyee of the Department is required to report
actions by other enployees that he or she knows, or has a reasonable
basis to believe,
are prohibited acts of reprisal

(b) Each M ssion Area shall establish one office at the
Headquarters | evel and such field offices as required for efficiency of
operations to
receive allegations of prohibited acts of reprisal other than
al l egations of reprisa



ari sing from Equal Enploynment Opportunity (EEO) conplaints that are
addr essed

bel ow i n 752-203. These offices will receive allegations from

enpl oyees within the

M ssion Area and fromwi thin any Staff Office to which the Mssion Area

provi des

adm nistrative services. Each Mssion Area will publish to its

enpl oyees the

exi stence of these offices and how the enpl oyees may contact them It

shal | be the
responsi bility of each head of such offices to evaluate each allegation
and to:

(i) Conduct such administrative inquiry as required to determ ne
if the allegation
warrants further investigation;

(ii) Termnate inquiry on allegations determ ned not to have
merit, with
docunent ati on showi ng the basis for the deternination

(iii) As needed, refer allegations for further investigation to an
appropriate
i nvestigative function;

(iv) Refer conpleted investigations to the servicing enpl oyee
rel ations office
of the enployee accused of the prohibited reprisal; and

(v) Mai ntai n conpl ete records of allegations received, inquiries
t er mi nat ed,

i nvestigati ons conducted, and actions taken on the basis of

i nvesti gations,

for purposes of nmaking such reports as nay be required by the Ofice of
Human

Resour ces Managenent (OHRM .

( ¢ OHRM wi | | develop forns for reporting information required
fromthe Mssion Areas in (b) above and will consolidate the reports in
a Depart nent
Personnel Bulletin annually in January for the precedi ng cal endar year.

752- 203 Reprisal panel
(a) Each M ssion Area will establish one Reprisal Panel at its

headquarters. Reprisal Panels are concerned only with reprisa
al l egations arising from

EEO complaints. |If consistent with efficiency of operations, an Under
or Assistant
Secretary of Agriculture will establish one Reprisal Panel for separate

geogr aphi c areas.

An Under or Assistant Secretary may organi ze the Reprisal Panels on a
M ssi on

Area-wi de basis, or he/she may require subordi nate Heads of O fice to
organi ze them

within their respective organi zations. Reprisal Panels will not have
over |l appi ng

desi gnat ed geographic areas. Each Reprisal Panel wll work

i ndependently of all others.

There will not be a hierarchy of Reprisal Panels, and one Reprisa
Panel will not review

the work of any other Reprisal Panel. The Assistant Secretary for

Adm nistration wll



establish a Reprisal Panel to consider allegations of reprisal nade
agai nst a Head of

Ofice. Allegations of reprisal nmade against the Assistant Secretary
for Adm nistration

will be considered by a Reprisal Panel of officials fromother M ssion
Ar eas.

(b) Each Reprisal Panel will consist of three persons:

(i) A Federal enployee who should be from outside the M ssion

Area, Agency,
or Staff O fice of the enployee alleging reprisal and who should, if
possi bl e, be
trained in dispute resolution.
(ii) A Personnel O ficer or other nanmed representative of the Head
of Office;
and
(iii) An enployee nanmed by the Union when the Reprisal Panel is
formed at the
| evel of recognition of a bargai ning agent (union) under the Federa
Labor -
Management Rel ations Statute, or otherwi se an enpl oyee naned by
maj ority
agreenent of presidents of local chapters of all enployee
organi zations. An
"enpl oyee organi zation" is one that has nmet the requirenents of

Depart nent
Per sonnel Manual Chapter 252, Subchapter 1, "Professional Associations
and Ot her Organizations." "Local chapter" neans the part of an
enpl oyee
organi zation in the geographic area served by the Reprisal Panel
(c) Repri sal Panels may be "standing” panels with

per manent nmenbership or on an "as needed" basis.
(d) When the Office of Civil Rights (OCR) issues a Notice
O Right To File A Formal Conplaint (Notice) to an enployee, it wll
provi de a
copy to the appropriate M ssion Area Personnel O ficer and Head of
O fice of the
enpl oyee and supervi sor

(e) Wt hin 45 days of receipt of the Notice fromthe
counsel or, the Reprisal Panel shall conplete the follow ng actions:
(i) Revi ew t he counselor's notice

(ii) Conduct such inquiry as it deens necessary to determne if
there is a prim
facie case of reprisal made out and to determ ne whether the working
condi tions
of the enployee should be adjusted while the equal enploynent
opportunity
conplaint is processed; and

(iii) Make such recomendations to the Head of Office or designee
as the Panel
may deem appropriate under the given facts, and may include, but is not
limted to,
the foll ow ng:

(A Recommendi ng that the conplaint of reprisal has no basis and
shoul d not
receive further adm nistrative consideration by the Panel

(B) Recommendi ng that the enpl oyee and the supervisor or manager
be



separated from working together during the processing of the equa
enpl oynment
opportunity conpl ai nt;

(C) Recommendi ng that the M ssion Area, Agency, or Staff Ofice
consi der
di sci plinary action agai nst the supervi sor/mnager in accordance with
t he USDA
Gui de for Disciplinary Penalties (See Appendi x B); and

(D) Recommendi ng such other adm nistrative actions as the Pane
may deem
appropriate.

(f) The Reprisal Panel may base recommendati ons only
upon the record it devel ops.

(9) The Agency Head or his designee shall accept the
recommendati on of the Reprisal Panel unless to do so would require the
Agency

to violate |law or existing regulation. The Secretary or designee of
the Secretary
may review and revise or overturn a recomendation of the Reprisa
Panel under
the foll owi ng conditions:

(i) A request for review is signed by the Agency Head and Under
Secretary/
Assi stant Secretary to which the Agency Head reports, or by the Staff
Ofice
Director;

(ii) The request is based on adverse inpact of the recomendati on
on
ef ficiency of operations or budgetary constraints; and

(iii) The request fully sets forth, in witing, the facts
supporting a review
and does not consist nmerely of conclusive statenents.

(h) The processes followed by the Reprisal Panel are
separate from and in addition to, EEO processes. No enpl oyee shall be
deni ed
any right because of the operation of the Reprisal Panel. However, the
Repri sal
Panel shall provide a copy of its file and recomendations in each case
to OCR.

(i) Panel nmenbers may require instruction both as to the
requi renents of this procedure and as to how to evaluate reprisa
allegations. It

shall be the responsibility of Heads of Ofices to ensure that
appropri ate
instruction is provided. This may be acconplished individually or by
gr oups,
and in the manner nost conducive to m ssion operations. For nore on
t he Reprisa
Panel , see Appendi x C.

(i) For record keeping purposes, all recommendati ons nade
by Reprisal Panels will be submtted to the appropriate office
establ i shed in accordance
with 752-202(b).

(k) Aut hority for Reprisal Panel activities term nates upon
the expiration date of this Bulletin. At or before the expiration of
this Bulletin, activities



of the Reprisal Panels will be evaluated with reauthorization or
nmodi fi cation of the
Repri sal Panel s dependent upon the results of the evaluation

752-204 Enpl oyee rel ati ons.

(a) The enpl oyee relations function within each M ssion Area
Personnel Office shall be responsible for analyzing investigations of
al | eged acts of
prohi bited reprisal, including recormmendations fromthe Reprisa
Panel s, and for initiating
such disciplinary or adverse actions as are appropriate.

(b) Enpl oyee rel ations offices shall process disciplinary and
adverse action cases based on allegations of reprisal on a priority
basi s, ahead of all other
types of cases except violence in the workplace cases involving danger
to enpl oyees and
Department property and ahead of other assigned enpl oyee rel ations
functions.

(c) Enpl oyee rel ati ons personnel will process cases as close as
possible to the minimumtinme frames permtted by adverse action statute
and regul ati ons,
except where decisions of the Merit Systens Protection Board would
dictate other practice.

(d) Each enpl oyee relations function shall nmmintain accurate
records of all cases it receives in accordance with this Bulletin and
report on its actions to
the investigative office established under 752-202(b) above.

(e) OHRM wi I | provide technical |eadership to Mssion Area
Personnel Offices in processing disciplinary or adverse action cases
based on all egations
of prohibited reprisal

APPENDI X A
PROHI Bl TI NG AND DEFI NI NG " REPRI SAL AND RETALI ATl ON"

Note: The information in this Appendix is not a conplete |ist of
rel evant
statutory and regul atory provisions.

l. PROHI Bl TI ONS AGAI NST REPRI SAL AND RETALI ATI ON
A Federal Enployment (29 C. F. R 1614. 101(b)).

No person shall be subject to retaliation for opposing any
practi ce made
unlawful by Title VII of the Civil Rights Act (title VII) (42 U S.C
2000e et seq.), the Age
Di scrimnation in Enploynment Act (ADEA) (29 U S.C. 621 et seq.), the
Equal Pay Act
(29 U . S.C. 206(d)) or the Rehabilitation Act (29 U.S.C. 791 et seq.) or
for participating



in any stage of administrative or judicial proceedings under those
st at ut es.

B. O her unl awful enpl oynment practices (42 U.S. C 2000e-3(a)).

It shall be an unlawful enploynent practice for an enpl oyer to
di scrimnate
agai nst any of his enployees or applicants for enploynment, for an
enpl oynment agency,
or joint |abor-mnagenment conmittee controlling apprenticeship or other
training or
retraining including on-the-job training programs, to discrimnnate
agai nst any i ndi vi dual,
or for a | abor organi zation to discrimnate against any nenber thereof
or applicant for
menber shi p, because he has opposed any practice nade an unl awf ul
enpl oynment
practice by this subchapter, or because he has made a charge,
testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing
under this
subchapter.

C. I nspector General Act of 1978 ( 7(c )).

Any enpl oyee who has authority to take, direct others to take,
recomend,
or approve any personnel action, shall not, with respect to such
authority, take or
threaten to take any action agai nst any enpl oyee as a reprisal for
meki ng a conpl ai nt
or disclosing information to an Inspector General, unless the conplaint
was made or
the information disclosed with the know edge that it was false or with
wi |l ful disregard
for its truth or falsity.

D. Vol untary Leave Bank Program (5 U.S.C. 6370) .

(a) An enployee may not directly or indirectly intindate,
t hreaten, or
coerce, or attenpt to intimdate, threaten, or coerce, any other
enpl oyee for the
purpose of interfering with any right which such enpl oyee may have with
respect
to contributing, receiving, or using annual |eave under this
subchapt er.

(b) For the purpose of subsection (a) the term "intim date,
t hr eat en,
or coerce" includes promsing to confer or conferring any benefit (such
as an
appoi ntnent, pronotion, or conpensation), or effecting or threatening
to effect
any reprisal (such as deprivation of appointnment, pronotion, or
conpensati on).



E. Fam |y and nedical leave (5 U S.C 6385) .

(a) An enployee shall not directly or indirectly intindate,
t hreaten, or
coerce, or attenpt to intimdate, threaten, or coerce, any other
enpl oyee for the
purpose of interfering with the exercise of any rights which such other
enpl oyee
may have under this subchapter.
(b) For the purpose of this section---
(1) the term "intim date, threaten, or coerce" includes
prom sing to
confer or conferring any benefit (such as appoi ntnent, pronotion, or
conpensati on),
or taking or threatening to take any reprisal (such as deprivation of
appoi nt nent,
pronotion, or conpensati on)

F. Merit systemprinciples (5 U S.C. 2301(b)(9)).

Enpl oyees shoul d be protected against reprisal for the | awful
di scl osure of information which the enpl oyees reasonably believe
evi dences- - -

(A) a violation of any law, rule, or regulation, or

(B) mismanagenent, a gross waste of funds, an abuse of
authority, or a
substantial and specific danger to public health or safety.

G Pr ohi bi ted personnel practices (5 U.S.C. 2302(h)).

Any enpl oyee who has authority to take, direct others to take,
reconmend, or approve any personnel action, shall not, with respect to
such

authority --
* * * * * * * * * * * * * * * *
* * * * * * * * * * *

(3) coerce the political activity of any person (including the
provi di ng
of any political contribution or service), or take any action agai nst
any enpl oyee
or applicant for enploynent as a reprisal for the refusal of any person
to engage
in such political activity;

* * * * * * * * * * * * * * * *

* * * * * * * * * * *

(8) take or fail to take, or threaten to take or fail to take, a
personnel action
with respect to any enpl oyee or applicant for enploynent because of --
(A) any disclosure of information by an enpl oyee or applicant
whi ch
t he enpl oyee or applicant reasonably believes evidences .



(i) aviolation of any law, rule, or regulation, or .

(ii) gross m smanagement, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to public health or
safety, --- if such
di sclosure is not specifically prohibited by |aw and if such
i nformati on i s not
specifically required by Executive Order to be kept secret in the
i nterest of nationa
defense or the conduct of foreign affairs; or

(B) any disclosure to the Special Counsel, or to the |Inspector
Genera
of an agency or another enployee designated by the head of the agency
to
recei ve such disclosures, of information which the enployee or
appl i cant
reasonably believes evidences --

(i) aviolation of any law, rule, or regulation, or

(ii) gross msnmanagenent, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to public health or
safety,

(9) take or fail to take, or threaten to take or fail to take,
any personne
action agai nst any enployee or applicant for enploynent because of---

(A) the exercise of any appeal, conplaint, or grievance right
grant ed
by any law, rule, or regulation;

(B) testifying for or otherwise |awfully assisting any
i ndi vi dua
in the exercise of any right referred to in subparagraph (A);

(C ) cooperating with or disclosing information to the Inspector
Ceneral of an agency, or the Special Counsel, in accordance with
applicable
provi sions of |aw, or

(D) for refusing to obey an order that would require the
i ndi vi dua
to violate a | aw,

Appendi x B
Excerpt from USDA Guide for Disciplinary Penalties

PENALTY FOR PENALTY
FOR
TYPES OF M SCONDUCT FI RST OFFENSE SUBSEQUENT
OFFENSE

11. DI SCRI M NATORY PRACTI CES (Penalty should take into consideration
whet her violation is
wi |l ful/deliberate, or carel ess/negligent.)



b. Any reprisal or retaliation action

agai nst an individual involved in the

EEO conpl i ant process. 5- Day Suspension to Renoval
Renpval

13. PROCHI BI TED PERSONNEL PRACTI CES ( NOT ELSEWHERE COVERED. )

Abuse of authority and conm ssion

of a prohibited personnel practice

covered by 5 U. S.C. 2302 Letter of Reprimand to Renova
Rermoval

APPENDI X C
ROLES AND RESPONSI Bl LI TI ES FOR THE REPRI SAL PANEL

Once an enpl oyee has been issued a Notice OfF Right To File A Formal EEO
Conpl aint (Notice), the role of this panel is to review the conpl aint

of reprisa

agai nst USDA enpl oyees. The panel nenbers should be unbi ased and
neut r al

If panel nmenbers are unable to be neutral for a specific case, they
shoul d decl i ne

to review the case

Panel menbers should review all docunentation received fromOCR in

maki ng

a deternination. Please note that panel nenbers are not investigators.
| f

additional information or clarification is deened necessary, the pane
menbers

are responsible for the fact-finding necessary for a fair and equitable
deci si on.

The purpose of this panel is mainly fact-finding so as to cone to a
deci si on for

t he possi bl e separation of enployees from one another or the adjustnent
of

wor ki ng conditions to alleviate volatile or stressful situations. A
reprisal panel

in making its recomrendation, nmay rely on any information it obtains,
both from

the ongoi ng investigation of the EEO conplaint or any other source.
Repri sal

panel menbers are not to wait for the conpletion of the EEO conpl aint
to make

a recomendation, but should do so within 45 days of receipt of a copy
of the

counselor's Notice, as provided in 752-203(e) . The deci sion of the
panel is



bi ndi ng except as provided in 752-203(09) .



